Attorney-Client Privileged Communication


Instructions for Law Firm – Draft

This document summarizes some of the legal issues we would like the firm to explore. As we mentioned during our call, feel free to rephrase the instructions and/or to include your comments so we can create together instructions which accurately reflects the legal questions and to assure that the format and content of the final product is user-friendly and practical.

We would appreciate it if you could also add a deadline for the completion each of the projects.    
1. Economic/Commercial Boycotts:
What are the limits placed on freedom of political speech, and is the right to such speech restricted by other rights, such as the right to trade. Evaluate the balancing of these rights in the existing law of major European states with the aim of identifying positive messages, and stressing the fundamental rights of companies and consumers. 

The final product should be:

(1) practice-oriented national papers discussing key European member states (UK, Netherland, Spain, Germany, Ireland, Sweden and Denmark, France), which could be used, provided or referred -  to traders or others targeted by Boycott, Divestment of Sanction campaign in EU member states. 
We would appreciate it if you could send us drafts of the first two country papers of the UK and the Netherlands, before moving on to other countries, so we can assess if the information identified and the format in which it is compiled is in the format we need. [We may also change the list of countries referenced above, if the need to do so arises].
(2) After the initial analysis, the drafting of a general paper analyzing these countries' commonalities, which may then be used at a country or EU level.

Projected Date for Delivery of draft papers: _________
2. Why is it consistent with Corporate Social Responsibility (CSR) principles for national and multi-national companies to continue to trade and/or to do business with the West Bank, the Golan Heights and East Jerusalem?

This is intended to be a practice-oriented paper geared toward all actors in the field who are or may be targeted or faced with the inaccurate claim that under principles of corporate social responsibility (CSR) it is illegal to trade or do business with the West Bank, the Golan Heights and East Jerusalem.

The paper should include/address the following issues:

· Identify which arguments are being raised in the field of CSR in this regard;

· Respond to claims raised in this regard in NGO reports (such as HRW report) with a macro and micro strategy (overall response and how to formulate it positively and a specific substantive response to specific arguments raised)
· Identify key guiding CSR principles and their overall purpose  (Forum on Business and Human Rights in the UN, EU principles and national principles);

· Identify helpful UK National Contact Point (NCP) decision and decisions of other NCPs (using their websites as a primary source).

Projected Date for Delivery of draft papers: _________

3. Stickers – the use of defamatory labeling on products made in Israel by BDS activists. 

In a number of places, activists have entered supermarkets and placed defamatory stickers on Israeli products for the purpose of labeling them as coming from Israel and related to its activities as an "occupier" of the West Bank. The sticker campaign is increasing in popularity, and our concern is that if this strategy succeeds there is a good chance that the BDS movement will attempt to label products in additional countries.
We would like you to examine the validity of legal and constitutional claims against this strategy, which we believe is both offensive and harmful to consumers who wish to purchase Israeli products. This practice could also, clearly, affect Jewish consumers who wish to purchase kosher food, since it seems that much of this activity will also be aimed at kosher products. 
We would appreciate it if you would provide us with a legal analysis of the following issues:
· How can we frame the potential damage to consumers from this campaign; what is your assessment regarding the strength of such claims - given allegedly conflicting rights such as freedom of expression and consumers' right to know (or any other legal norm you find relevant); 
· Can this practice be interpreted as a criminal act in certain legal systems? 
· Does the act of labeling items raise legal issues in and of itself; or rather does the act's legality depend on the sticker's type and content?

· From the perspective of supermarket owners – does the owner have a legal claim against the activists - such as trespass, damage to property/or other civil claims, or a claim against others? What would the elements of such a claim be?     
· From a counter-measures perspective – does the removal of the sticker (by the supermarket owner or by offended consumers, for example) count as vandalism or raise other legal claims, as it might cause some damage to the product's wrapping? 
As we discussed in our call on June 6th, the outcome that we would like is to prevent activists from placing stickers on the products in the first place.  After your initial study of the problem, let's have a further discussion as to what kinds of documents and/or papers may be helpful. A secondary desired outcome is to be prepared so that we have the relevant legal information necessary to act if we want to use legal tools – either as a part of diplomatic discussions, or in order to handle specific problems which may arise.
We would like to work with you in order to frame how the research to this question and how the research should be conducted and in which countries (and also on the EU level).
[Attached are two articles we found addressing the issue of product labeling from the perspective of customers' right to know and the commercial speech doctrine. They are U.S – oriented, but might be useful for theoretical discussion]. 
Projected Date for Delivery of draft papers: _________
4. Cultural events – attempts to prevent Israeli artists and lecturers from performing in cultural events. 

One of the challenges faced is attempts by activists to interrupt cultural events such as lectures, music concerts etc. Often their actions actually disrupt the event itself (ie. the play starts and is stopped due to their actions); or their campaign is so effective that the organizers of the event cancels it, or the artist or lecturer's invitation to exhibit their work or to speak on a particular issue is revoked for reasons of "security" (i.e. they cannot assure his safety) or because the activists had threatened the organizers of the event, claiming they would protest the event if the Israeli participant would take part of the event.  

We would like you to identify and assess the legal tools available for responding to these actions. We thought about several dimensions of legal actions (though we are open to additional suggestions you may have in this regard and suggestions as to how to format a practical response to these questions):   

· The legal/contractual obligations of the event organizers to provide a service in exchange for the purchase of a ticket.  What legal rights does a ticket purchaser have for the harm caused to him by the event not taking place and/or being disrupted/or emotional damages caused by statements or actions of the activists? Are any criminal laws relevant in this regard?
· Harm or damage caused to the ability of the artist or lecturer to freely practice their trade (ie. by exhibiting their work or giving a lecture) or to the rights of the hall which rented out their space for the event (that was cancelled/or disrupted) or to the organizers of the overall event (such as the festival organizers).

· What are the legal obligations of event organizers to stop or prevent the protest from happening in the first place?  Can the organizer demand assistance from the law-enforcement authorities? Is it possible to demand the relevant authorities not grant the activists a license/permit to protest against events – if their protest is discriminatory in the sense that their protest is based upon the artists' or lecturer's nationality (or could they via the licensing/permit limit the protest to a limited amount of participants or to a limited area)?

· What can the organizer do when receiving a threat? Is there any way to remove this threat when it occurs (and before it can lead to actual harm to the artist, the participants or to the entire event)? What measures of activists are "legitimate pressure" and how what measures are illegal acts or threats?
· In cases where the event organizer decides not to invite or to revoke the invitation of the Israeli artists or lecturer, this might raise claims of discrimination. Is it possible to impose obligations on the event's organizer on this basis (do they have an affirmative duty not to discriminated based on national origin..), and if so can the event organizer's ability to prevent the Israeli artist or lecturer from participating in the event?

· In some cases the organizer of the event demands to take down or hide a sign for the artist of lecturer nationality. What legal claims can be successfully raised against this practice? Is it possible to claim discrimination? 
We suggest in this query as well to address the questions in the context of three states – such as the United Kingdom, Ireland and Spain, and move from there to other countries.  

Projected Date for Delivery of draft papers: _________
5. US legislation

Please prepare a one page summary describing, in bullet points, the key elements of anti-BDS legislation in each State in the United States which has enacted such legislation, and one page regarding the federal legislation. 
We will provide you with a chart referencing the state and federal legislation that, to our knowledge, has been enacted thus far. 
This information will also be important to review, insofar as the US legislation may be helpful in raising the awareness of European companies that if they participate in an illegal boycott such actions may inhibit their ability to submit bids/tenders for work in the United States, and/or the ability of State pension funds to invest in their companies. My understanding is that there are about 10 states thus far, and a few federal laws which are relevant to this issue.
It would be helpful to save on the database- the legislation of each state; explanatory memoranda; regulations enacted pursuant to the legislation and any statements made by government officials when the legislation passed.

Projected Date for Delivery of draft papers: _________

� See: � HYPERLINK "https://www.gov.uk/guidance/uk-national-contact-point-for-the-organisation-for-economic-co-operation-and-development-oecd-guidelines-for-multinational-enterprises" �https://www.gov.uk/guidance/uk-national-contact-point-for-the-organisation-for-economic-co-operation-and-development-oecd-guidelines-for-multinational-enterprises�





